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PER CURI AM

Performance Friction Corporation (“the Conpany”) petitions for
review of a Decision and Order entered against it by the National
Labor Rel ations Board (“the Board”). On April 22, 2003, the Board
Ordered that the Conpany pay enployees Jerry Kennedy (" Kennedy”)
and Manuel Mantecon (“Mantecon”) backpay with interest.” The Board
cross-applies for enforcenent of its Order, and we have granted
Uni ted Autonobile, Aerospace & Agricultural [|nplenment Wrkers of
Anrerica (“the Union”) leave to intervene. Reviewing this case for
an abuse of discretion, we defer to the findings of the Board and
hold that the Board properly cal culated and awarded backpay with
interest. As explained bel ow, we deny the Petitions for Review and

grant the Cross-Applications for enforcenent.

l.

On June 30, 1997, we affirnmed the Board's findings that the
Conpany had vi ol ated sections 8(a)(1) and (3) of the National Labor
Rel ations Act (“NLRA’). 29 U S.C 88 158(a)(1l), (3). W then
remanded the case to the Board for a recal culation of backpay.

Performance Friction Il, 117 F. 3d 763, 766 (1997). On Novenber 24,

1998, the Board' s Regional D rector received evidence and heard

argunent before ordering the Conpany to provide backpay to both

* The Board awarded Mant econ backpay in the amount of $5, 438
pl us i nterest and awarded Kennedy backpay in the anount of $11, 738
pl us interest.



Kennedy and Mantecon, along with four others. The Board cal cul at ed
t he anount of backpay utilizing a “conparable or representative
enpl oyee” fornula based on an average of eighteen enployees who
wor ked t hr oughout the entire backpay period in conparabl e positions
to Mantecon and Kennedy.

The Conmpany now petitions for review of the decision
chal I enging the Board’s award of backpay on three fronts. First,
the Conpany argues that “Kennedy and Mantecon’s nendacious
behaviors were a fraud on and a flagrant abuse of Board processes
and therefore conpletely bar any backpay.” Next, the Conpany
argues that the Board inproperly awarded backpay w t hout requiring
Kennedy to prove that he nmitigated his damages. Lastly, the

Conmpany contends that the cal cul ati on net hod was i nproper.

.

The disposition of this case turns solely on the application
of the standard of review, which is settled law in this Crcuit.
The NLRA mandates that the Board s factual findings “shall be
conclusive” so long as “supported by substantial evidence on the

record.” 29 U S.C. 8§ 160(e); Samis Cub v. NLRB, 173 F.3d 233, 239

(4th Gr. 1999). Credibility determ nations are given deference
absent exceptional circunstances and are reviewed solely for an

abuse of discretion. Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 898-99

(1984). The Board’'s interpretation of the NLRA is deferred to so



| ong as “reasonably defensible,” WKA@, Inc. v. NLRB, 243 F.3d 833,

840 (4th Cir. 2001), and the Board s application of the lawto the
facts is reviewed solely to determ ne whether it is “supported by
substantial evidence based upon the record as a whole.” Sani s
Cub, 173 F.3d at 239. Further, the Board s ordered renedy is
reviewed for an abuse of discretion and will only be disturbed in
the extraordinary circunstance where it is “arbitrary, capricious,

or manifestly contrary to the [NLRA].” Coronet Foods v. NLRB, 158

F.3d 782, 788 (4th CGr. 1998)(internal quotations omtted); ABF

Freight Sys. v. NLRB, 510 U. S. 317, 324 (1994); Aneco Inc. v. NLRB

285 F.3d 326, 329 (4th Gr. 2002).

[T,

In this Court’s view, the Board' s findings are supported by
substanti al evidence on the record, and there are no exceptional
circunstances that warrant a finding that the Board abused its
di scretion. Consequently, we affirmthe findings and concl usi ons
of the Board. First, with respect to Mantecon’s and Kennedy’s
behavior, while “[f]alse testinobny in a formal proceeding is

intolerable,” ABF Freight Sys., 510 U S. at 323, the Board

explicitly found that “Mantecon did not make any intentional
m sl eadi ng statenents.” J.A 526 n.1l1. Here, there was neither
excepti onal ci rcunst ances, nor an abuse of di scretion.

Consequently, we defer to the Board' s credibility determ nation



However, wth respect to Kennedy, the Conpany argues that he
purposely |ied about his incarceration and efforts to mtigate, and

shoul d therefore be denied backpay. |In Anerican Navigation Co.

the Board held that “discrimnatees found to have wllfully
concealed fromthe Board their interim enploynent will be denied
backpay for all quarters in which they engaged i n the enpl oynent so
concealed.” 268 N L.R B. 426, 427 (1983). Therefore, the Board
appropriately withheld paynment for the quarters corresponding to
the term of Kennedy’s incarceration.

Second, we conclude that any onmi ssion in the Board s Oder
with respect to Kennedy’'s mtigation efforts are attributable to
the Conpany’s failure to neet its burden of proof. Wi | e
“enpl oyees who lose their jobs as a result of an unfair |abor
practice nust mtigate their damages by maki ng a ‘ reasonabl e effort

to obtain interimenploynment,”” Aneco Inc., 285 F.3d at 330 (4th

Cir. 2002)(quoting Coronet Foods, 158 F.3d at 800)), the burden

rests upon “the enployer who commtted an unfair | abor practice to
establish facts that reduce the amount due for gross backpay.”

Mnette MIIs, Inc., 316 N L.R B. 1009, 1010 (1995). The Conpany

of fered no evidence to justify a reduction in the anmount of backpay
awarded to Kennedy. The Conpany failed to neet its burden and,
therefore, the Board did not abuse its discretion in awarding

backpay to Kennedy.



Third, backpay was calculated utilizing a conparable or
representative enployee fornmula based on an average of eighteen
enpl oyees who worked throughout the entire backpay period in
conparable positions to Mantecon and Kennedy. The Board’s
cal cul ati on nmet hod was obj ectively reasonabl e based on substanti al
evidence and is entitled to deference. There has been no abuse of

di scretion. See Coronet Foods, 158 F.3d at 800 (quoting Bagel

Bakers Council v. NLRB, 555 F.2d 304, 305 (2d Cr. 1977)(finding
that the Board s decision to “proceed by one nethod rather than

anot her hardly makes out a case of abuse of discretion”)).

| V.

For the foregoing reasons, Performance Friction Corporation’s
Petition for Review is denied; the Board s Cross-Application for
Enforcement of its Decision and Oder of April 22, 2003, is
granted; the Intervenor Union’s Petition for Review as to Mant econ
is denied, and the Intervenor Union’s Application for Enforcenent

of the Board’ s decision as to Kennedy is granted.

PETI TION FOR REVIEW 1S DEN ED; CROSS- APPLI CATI ON FOR
ENFORCEMENT | S GRANTED; | NTERVENOR S PETITION FOR REVIEWI S
DENI ED; AND | NTERVENOR' S APPLI CATI ON FOR ENFORCEMENT | S GRANTED




